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ABSTRACT

One of the significations of Article 16 of
the Law for Development of New Financial
Instruments and Institutions is the conditions of
access of competent domestic or international
authorities and institutions to the documents,
information and reports that is needed to
perform their legal duties and responsibilities.
The legislature has been conditioned the access
of above-mentioned persons to information
by asking permission of the Securities and
Exchange Organization from the Attorney
General of the country (Public Prosecutor).
in this terms the nature of the authorization
should be considered as a ruling for public
prosecuter’s assure of the beneficiaries rights
of the capital market and information owners.
In this article, while explaining the criteria of
providing information to the applicants, we
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have stated the examples in this regard by examination and inference
from the statutes governing laws and regulations and we analyze the
conditions of access of the applicants to the information of the subject
of the article according to the governing laws and regulations in a way
that leads to the recognition of the legal and executive aspects of the
article. The summary result of the stipulation of article 16 is necessity
of two conditions to be eligible for receiving information: 1-Legal
qualification of applicants who is requesting information and reports
2-The obligation of the Securities and Exchange Organization to provide
the aforementioned information, documents and reports to the competent
domestic or international authorities institution. Finally, if there is no duty
or legal provision related to the qualification or permission of the persons
to obtain information, the Securities and Exchange Organization can
recognize the permission of Attorney General of the country unnecessary
while consider the principle of non-disclosure of information.

Keywords: Providing information, Trade secrets, Assistants, Attorney
General of the country, Article 16 of the Law for Development of
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[Extended Abstractl]
According to Article 16 of the Law for Development of New Financial

Instruments and Institutions of Iran: “Upon the request made by the
Organization (Securitiesand Exchange Organization), allregulated entities
such as issuers, financial institutions and self-regulatory organizations
shall have to submit records, documents, information and reports
requisite for the exercise of the function sand responsibilities legally
vested in the Organization. The Organization (Securities and Exchange
Organization) shall have the power to deliver such information, records,
documents and reports to the competent domestic and/or international
authorities and institutions within the context of their legal jurisdictions
with the approval of the Attorney General of the country. The directors
of the regulated legal entities, in case they fail to comply with the said
issues, shall be sentenced to the penalties referred to in article (49) of
the Securities Market Act of the I.LR.I. Note 1- Where the provider of
information, records and documents declares that the issues presented
are regarded as a part of his trade secrets and cannot be published, the
matter shall be considered at the board meeting of the Organization
for decision-making. The decision taken by the Organization board of
directors in this respect shall be binding and serve as a basis for further
action. Note 2- The trade secrets are treated to be confidential and in case
of their disclosure, the Organization shall be held liable to compensate
for the loss and damage sustained by the provider of such documents,
records and information providing that the disclosure of trade secrets
has taken place by the Organization and in the circumstances not legally
allowed to do so ...”

The possibility of providing information to the competent persons is
subject to the permission of the Attorney General of the country because
this official, as the public prosecutor, is obliged to respect the public
interest and interests of investors, information holders or beneficiaries,
and only in order to comply with this, he can agree or disagree with
the requests sent to the securities market supervisory body (Securities
and Exchange Organization). Therefore, considering that in the current
laws and regulations, the only way for competent persons (both domestic
and international competent authorities and institutions) to access the
relevant information, documents, records and reports is to adhere to the
indications prescribed and discussed in this article. It must not to be
reduced this category to a private right or authority and ignore its general
dimensions or its ruling.
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of course, it is necessary the conditions of providing information based
on the way of prescribing the Law for Development of New Financial
Instruments and Institutions, the relationship of Article 16 of the Law for
Development of New Financial Instruments and Institutions with other
legal provisions (such as the Law on Electronic Commerce, the Law on
Publishing and Free Access to Information or other laws that some of
them were mentioned in this article) to be considered in terms of the scope
of requirements and exceptions of information access in those laws. But
in any case, if the law stipulates the duty or prescription of the access of
competent authorities and institutions, domestic or international, it is the
responsibility of the Securities and Exchange Organization to determine
the legal duty and follow up the permission.

According to the prevailing legal, legal and regulatory requirements
and implications, among the cases for which the legal obligation to
provide information can be considered justified and stipulated are: 1-
Requests that must be explicitly complied with in the applicable law and
the obligation or prescription Provide information as determined by law.
2- Rulings and orders issued by judicial authorities in order to achieve the
right, facilitating the processing of legal claims and criminal complaints or
the implementation of the judgments and decisions of judicial authorities
due to the enforceability of the execution of judgments and decisions of
judicial or judicial authorities.

On the other hand, if there is no obligation and legal requirement
to provide information to the competent persons and institutions, the
condition of asking the Attorney General is in place and action should be
taken according to Article 16. Consequently, if there is no legal obligation
or regulation regarding the competence of the persons or institutions
to obtain information, the Securities and Exchange Organization
in compliance with the principle of non-disclosure of confidential
information or secrets of the owners can be recognized the permission
from the Attorney General is unnecessary. It can be announced the lack
of conditions for the permission from the Prosecutor to the requesting
authority.
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